
lation or communicable disease. Most 
suits, however, involve routine though 
non-standardized property policy forms.

Against this complex backdrop, the 
objective of this article is to sketch basic 
BI issues under the most common com-
mercial property-policy insuring clause, 
citing cases of interest to Texas lawyers.

Commercial property policies typi-
cally insure against “all risks of direct 
physical loss or damage to property” 
insured under the policy. This phrase is 
broadly descriptive of the various perils 
that might cause property loss or dam-
age, such as fire and windstorm. The 
words used in the “all-risk” phrase are 
typically not defined by the policy and, 
therefore, are given their plain or ordi-
nary meaning with reference to diction-
ary definitions.2 

The purpose of BI coverage, in those 
policies that include it, is to pay for loss 
of income in addition to the loss of value 
or the expense of repair or replacement 
of damaged property. It is termed a “time 
element” coverage because covered lost 
income is quantified based on the dura-
tion of the interruption.

A grant of BI coverage, or the BI insur-
ing agreement, typically covers economic 
loss due to the “necessary interruption”3   
of the insured’s business and repeats or 
incorporates the all-risks-of-direct-phys-
ical-loss-or-damage phrase.

Policies affording BI coverage typically 
include coverage “extensions” for catego-
ries of economic loss in addition to lost 
income. Most extensions, such as that 
for “extra expense” needed to continue 
in business, typically include the same 
physical-loss requirement as the BI in-
suring clause.

Some extensions, however—notably 
that for loss of business income caused 
by order of civil authority—require 
property loss to non-insured property, 
as where loss or damage to non-insured 
property causes the government to limit 
access to the insured property.4 The ap-
plicable causation analysis for a civil 
authority extension also differs from BI 
coverage because coverage turns on the 
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Since the declaration of the corona-
virus pandemic, insurers, legisla-
tors, and lawyers have generated a 
torrent of commentary addressing 
insurance coverage for business in-

terruption (BI). The range of opinion is con-
siderable due to the variability of the exact 
wording of commercial property insurance 
policies, differences in the insurance law of 
the states, the absence of pandemic-specific 
case law, and the extent to which the out-
comes in the pertinent case law are fact in-
tensive.1

Pandemic-related insurance initiatives in-
clude bills introduced in the legislatures of 
at least eight states that require insurers to 
provide BI coverage not otherwise afforded 
by policies.  Insured policyholders have re-
portedly filed over 560 lawsuits (as of July 1, 
2020) seeking coverage for BI losses in courts 
across the country. Some suits involve spe-
cialized coverages such as for event cancel-



rationale for issuance of the government 
order.

In making a claim, or in court, the 
insured bears the burden to show a loss 
within one or more of the BI or cover-
age extension insuring agreements.5 The 
threshold coronavirus coverage ques-
tion, therefore, is to identify a factual 
scenario showing a loss caused by a risk 
of direct physical loss or damage. The in-
sured also would need to demonstrate a 
loss meeting the policy’s loss quantifica-
tion requirements.6

Base property insurance coverage 
forms (the so-called “coverage part”) 
exclude a more or less standard set of 
perils, or possible causes of loss. These 
do not ordinarily include viral infection, 
which may, however, be excluded in any 
of several common endorsements.7 If not 
excluded, due to the breadth of the term 
“all risks,”8 coronavirus might cause 
covered loss if the terms of the insuring 
clause are otherwise met. 

The many policies that require “direct” 
physical loss or damage require a close 
causal relationship—a so-called “im-
mediate” or “proximate” cause of loss 
or damage—as distinguished from loss 
or damage that is more remote and is 
simply caused by, or is a “natural conse-
quence” of, the peril.9

The disjunctive wording “loss or dam-
age” requires that the words “loss” and 
“damage” have different meanings. Oth-
erwise, one word or the other impermis-
sibly would be rendered a nullity.10

Few Texas cases address the meaning 
of “damage” in the property insurance 
context, although “damage” plainly re-
fers to physical damage.11 Accordingly, 
the most natural plain meaning distin-
guishing “loss” from “damage” is that 
“loss” includes not only property that is 
entirely lost but also loss of use of prop-
erty that is otherwise undamaged.

While few Texas cases address loss-of-
use claims under property policies,12 a 
number of out-of-state cases have found 
coverage in various loss-of-use scenarios. 
One line of cases, for example, holds that 
the physical-loss requirement may be 

met by a loss of use resulting from an im-
minent threat of physical damage, such 
as the danger of collapse or 
the risk of an avalanche.13 In 
these cases, the immediacy 
of a physical threat in con-
junction with loss of use of 
insured property results in a 
covered loss.

A larger number of out-of-
state cases hold that various 
forms of contamination may 
result in a covered direct loss 
of use. The Ninth Circuit, for 
example, affirmed an award 
based on the closure of a res-
taurant due to e-coli contam-
ination of the water supply.14  
Similarly, the physical-loss 
requirement was met where otherwise 
undamaged buildings were rendered 
unfit for occupancy due to ground satu-
rated with gasoline15 or due to a release 
of ammonia.  Some courts have rejected 
loss-of-use contamination claims absent 
evidence of uninhabitability.17 

Where a physical risk is absent, how-
ever, the courts have generally rejected 

coverage. As one au-
thor recently concluded, 
“Courts have uniformly 
agreed that pure eco-
nomic or financial losses 
do not constitute physi-
cal loss or damage under  
a property insurance pol-
icy.”18

Similarly, in civil au-
thority cases, courts 
have rejected loss-of-use 
claims where the factual 
“nexus” between physi-
cal loss or damage and 
the government order 
foreclosing access was 

deemed insufficient. For example, the 
Fifth Circuit held that the required nex-
us between a hurricane evacuation order 
and direct loss or damage to property 
was missing where no damage had oc-
curred at the time the order was issued 
and the order did not reflect that it was 
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issued “due to” property damage.19

An argument that the coronavirus 
pandemic was a direct cause of loss of 
use might begin with the observation 
that the relevant time frame commences 
with the onset of the interruption, and 
should not include post-loss hindsight 
based on advances in scientific under-
standing. Several interrelated factors 
suggest a physical risk of loss at the time 
of the March shutdown. First, the vi-
rus has a physical though microscopic 
existence, distinguishing non-physical 
economic loss scenarios. Second, stay-at-
home orders referencing possible surface 
contamination20 gave the imprimatur of 
government sanction to the risk of sur-
face contamination. Third, the public 
arguably perceived commercial premises 
as unsafe for several reasons, including 
the reported novelty of the coronavi-
rus, uncertainty as to its exact means 
of transmission, health officials’ early 
emphasis on the importance of surface 
cleaning, uncertainty as to exactly what 
to clean, and the lack of availability of 
cleaning supplies. Fourth, the absence 
of any ready means of surface testing to 
assess the risk of contamination would 
naturally heighten the perceived risk of 
viral contamination. 

On the other hand, how the courts 
will assess the sufficiency of evidence of 
direct causation in coronavirus cases is 
uncertain. Courts might require proof 
of contamination in fact21 or proof of 
the income loss after consideration of 
the susceptibility of the virus to clean-
ing. One unique aspect of coronavirus 
coverage litigation will be the personal 
familiarity of every lawyer, judge, and 
juror with events surrounding the March 
shutdown.

Ultimately, the threshold BI and civil 
authority coronavirus coverage ques-
tions come down to a nuanced, word-by-
word reading of the potentially applica-
ble insuring-agreements. One key is the 
exact wording describing the causation 
standard. A second issue is the extent 
to which the “risk” causing the loss of 
use must in some sense be a “physical” 

risk to property. If the risk of airborne 
person-to-person transmission, requir-
ing social distancing, were not regarded 
as a “physical” risk to property, then the 
controlling consideration may be the rel-
ative weight given to the concurrent risk 
of viral surface contamination as a cause 
of loss. 

David H. Brown represents policyholders 
in insurance disputes and is a partner at 
Copeland & Rice LLP.
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